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Intentional torts (1/9/06)

Intentional Torts/Dignitary Torts: an invasion of one’s ‘bodily space’ that intends to cause harm, but injury is actionable even if no harm was generated
1. Battery

2. Assault

3. False Imprisonment (not discussed)

4. Intentional Infliction of Emotional Distress (IIED)
Battery (1/11/06)

1. Prima Facie Case Elements
a. Volitional act (not because someone manipulated your hand or pushed you)
b. Intending to cause 
i. Harmful contact, or
ii. Contact that is offensive 
iii. (emphasis on physical contact, impermissible touchings of the body, but need not be flesh-on-flesh nor directly caused—shootings, bombings, ordered dog attack, feeding poisoned food or food which will aggravate an allergy on purpose, shock waves, inhaling CO gas)
c. Act caused harmful/offensive contact
i. Issue of offense is for the factfinder based on prevailing standards of acceptable touchings, not just whether the victim claims offense
ii. However, if the actor knew the victim is unusually averse to a sort of touching, otherwise inoffensive touching can be battery
2. Intent
a. Mens rea: Purposeful/knowing (Intentional Tort)
i. Act must be done for the purpose of causing the contact or with knowledge (by the actor) that the contact is substantially certain to be produced
ii. Can be a subjective (reasonable person) standard
iii. Issue is less about foreseeability/risk and more about a knowledge that actions will cause the contact (i.e. not careless/reckless)
iv. Insanity and young age does not automatically defeat the attribution of intent 
b. Does not have to be purposely meant to offend, so long as action was intended and it does in fact offend
i. Intent can be satisfied even if you didn’t intend the full actual consequences of the act

c. Can be proven through circumstantial evidence (if no confession or witness)
d. Benevolent motive does not excuse the act if it doesn’t come under a permitted defense
e. Intent can be transferred to an unintended person

f. Substantial Certainty: must be almost 100% sure that your act will cause the harm (so kid throwing pipe bomb pg 547 is not guilty of battery)

3. Does not encompass
a. Threats without physical contact
b. Carelessly/recklessly/negligently causing contact without intent
c. Consented-to (by an adult) touching

4. Examples
a. Intentional physical beating
b. Purposeful touchings that are not physical harmful, but are inappropriate/offensive (spitting in someone’s face)
c. Sometimes touchings of an object that the victim is also touching (pg 553)
5. Relief
a. Compensatory damages aim to compensate ptf for losses he suffered from the tort
i. Includes economic (out-of-pocket) losses, property damages losses, loss of future and past income, non-economic losses, such as pain and suffering
b. Punitive damages give victim additional redress while sending a message to the tortfeasor and others
i. Available only when tortfeasor committed a malicious or willful wrong or displayed reckless disregard for victim’s well-being
6. Cases
a. Newland v. Azan (pg 542)
i. Dentist sexually assaulted client after giving painkiller shots
ii. Unsuccessful on claims of professional negligence since the dental work was properly done, so his conduct was not below the standard of care for a dentist.  Would have been successful on battery claim (but was trying to get to his insurance instead).
b. Herr v. Booten (pg 549)
i. College student dies after drinking on 21st birthday and his parents sue his roommates for battery and negligence for providing the alcohol
ii. No battery b/c supplying alcohol did not offend his physical dignity, even if improper (no intent, no causation)
iii. However, providing alcohol to a minor is negligence per se
Assault (1/18/06)

1. Vindicates the interest of not being put in apprehension of imminent harmful or offensive contact
2. Prima Facie Case Elements
a. Action
b. Intending to cause the apprehension of
i. Imminent harmful contact or
ii. Imminent contact that is offensive
iii. (Apprehension just means awareness, not fear necessarily)
c. Action causes the victim reasonably to apprehend an imminent harmful or offensive contact

3. Examples
a. Battery can not be assault (unconscious victims or surreptitious batteries like poisonings)
b. Assault can be, but isn’t always, an attempted battery
4. Cases
a. Beach v. Hancock (pg 556)
i. Guy acted as if he was going to shoot, but the gun was unloaded.  Court found assault
b. Brooker v. Silverthorne (pg 557)
i. Telephone operator is told that if the caller were there, he would break her neck.  Afterwards she couldn’t sleep or work.  Not an assault.
ii. Threats only promise future injury and give opportunity to guard against it.  Assault must be resisted instantly.  “Words never constitute an assault.”  For a threat to constitute assault, it must be conveyed in a way that creates reasonable belief in the hearer that the threatened contact is imminent.  In other words, the victim’s apprehension must have some objective basis—lack of proximity here.  
iii. For a threat to be sufficient, it must be of such nature and circumstances to affect the mind and influence the conduct of a person or ordinary reason and firmness.
c. Vetter v. Morgan (pg 560)
i. Driver run off the road by other car who made gestures, spat, and threatened at a light
ii. Assault is a question of fact for jury, but record here evidences a threat (words in context to create reasonable apprehension of imminent contact).  Instantaneous contact isn’t required—just as long as no significant delay is expected.  It’s enough for victim to believe the perpetrator was capable of immediately inflicting the contact unless prevented by self-defense, flight or outside intervention
Defenses to Battery and Assault (1/18/06)

1. Unavailable defenses: 
a. Excuse: claim that something about the actor’s condition or circumstances entitles him to an exemption from the rules of right conduct—usually not recognized in tort law
i. Mental incapacity or insanity is not usually a torts defense (black letter law) even where the tort has a purposeful/knowing element

b. Comparative fault: only available to defs sued for negligence

2. Burden
a. Burden of pleading and proving defenses usually rests on tortfeasor
b. Some states treat defenses as an element of the prima facie case, such as with the defense of consent (plaintiff must prove absence of consent)

3. Justifications: claim of entitlement to engage in the conduct, notwithstanding its apparent wrongfulness
a. Consent
i. Plaintiff chose to endure a bodily contact or apprehension of contact that would otherwise be tortious
ii. Can be communicated expressly (written or spoken statement) or implicitly (conduct)
A. Implied examples: voluntary participation in contact sports, entering crowded train/bus, history of dealings between parties
B. If the injurer actually and reasonably believes there was consent, then no liability
iii. Tortfeasor cannot benefit from consent defense if secured by misrepresentation, deceit, or coercion
iv. Consent is not a defense if
A. Victim lacks ability or judgment necessary to give meaningful consent and
B. A reasonable person in the position of the tortfeasor would perceive this lack of capacity (i.e. youth, mental incompetence, etc)
C. In some jurisdictions, consent is ineffective if given to criminal conduct

(1) Restatement lets the consent stand unless the criminality was created to protect the consenter from their own choices

v. Cases
A. Koffman v. Garnett (pg 584)
(1) Football coach broke kid’s arm demonstrating a tackle 
(2) No assault (no warning) but there was battery
(3) Remanded on whether consent existed (consent to be tackled generally or consent to contact with players of like age and experience)
B. Mohr v. Williams (pg 593)
(1) Ptf voluntarily underwent surgery on one ear; while unconscious, doctor switched ears after realizing the other needed the surgery
(2) Successful suit for battery b/c doctor exceeded the scope of consent given
b. Self-Defense and Defense of Others (1/23/06)
i. Self defense: privilege permitting a person to protect their bodily integrity that the tort of battery (etc) is designed to protect.  Consistent with corrective justice, deterrence.
A. Available to a victim who actually and reasonably believes it is necessary to injure another to avoid imminent injuries to himself (contact, confinement)

(1) Mistaken judgment is evaluated by the reasonableness of the belief in light of the surrounding circumstances

(2) Response (injury) must also be appropriate/proportional to perceived threat

(a) Deadly force only justified when injurer actually and reasonably perceives a threat of imminent death or serious bodily injury

(b) Persons can use deadly force when “attacked” in their “dwelling”

(c) If not in your “dwelling” and you believe you can safely retreat from a confrontation that otherwise justifies deadly force, then you can’t use the deadly force

B. Typically applies when injury threatened is physical harm, inappropriate touching, or confinement (not defamation or distress)

C. Person who precipitates the confrontation usually can’t claim self-defense unless he disengages such that his provocation ceases to provide the main impetus for the confrontation

ii. Defense of others works the same way as self-defense

A. However, necessity of protecting yourself does not justify injuring an innocent third party

iii. Cases

A. Haeussler v. De Loretto (pg 594)

(1) Guy goes to neighbor’s house to retrieve his dog, got upset.  The neighbor was afraid of getting hit, so he preemptively hit the guy and shut the door.  Guy sues, but court finds for the neighbor, saying the guy started the argument, wouldn’t leave, and the neighbor was just defending himself reasonably.
c. Defense of Property and Recapture of Property
i. Cases

A. Katko v. Briney (pg 597)

(1) Spring gun in unoccupied boarded-up farm house serious injures intruder

(2) Cannot use force intended or likely to cause death or serious harm against an intruder unless the intrusion threatens death or serious bodily harm to the occupiers or users of the premises.  Especially not with mechanical device.

(3) If only the property is threatened, deadly force is not appropriate.  Problem here is proportionality (and lack of monitoring def meant no prop.)
B. Jones v. Fisher (pg 601)

(1) Nursing home owners loaned money to employee for dental work that she didn’t repay, so they pulled the plate out of her mouth, upsetting the girl

(2) Court said their actions were grossly unreasonable (assault, battery)
C. Jacque v. Steenberg Homes (pg 608)

(1) Moving company deliberately traversed ptf’s property w/heavy equipment after Jacques explicitly denied them permission.  Court upheld nominal compensatory damages (land wasn’t hurt) and very high punitive damages.

(2) Idea that courts must punish if they expect people not to “self-help”

ii. Doctrine of Unclean Hands

A. Equitable doctrine that applies to requests for injunctive relief

B. “Clean hands”—ptf himself doesn’t have any related fault

iii. Recapture of Property: Privilege to use reasonable force to defend property applies only preventively, but if you come home to find someone on your property, you can recapture it by using reasonable force to remove the person (steps taken for ejection must be reasonable under circumstances)

iv. Recapture of Chattel: If someone steals your possession and has it only momentarily, you can use reasonable force to retrieve it.  If they have “peaceable” possession of the chattel, though, you can’t use force without risking criminal/tort liability.  When repossessing goods sold on credit, you can do so as long as not “breaching the peace.” 

Intentional Infliction of Emotional Distress (IIED) (1/30/06)

1. Compensates victims for emotional distress; relatively new development
a. Sort of like assault, but when the apprehension is of something taking place in the indefinite future rather than immediately

b. Not available to remedy “mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities”

c. Conduct that might otherwise not be deemed extreme/outrageous may become so if it deliberately preys on (or recklessly disregards) a victim’s known vulnerability

2. Prima Facie Case Elements
a. Extreme and/or outrageous conduct

b. Undertaken for the purpose (intent) of causing the victim emotional distress so severe that it could be expected to adversely affect his physical health

i. Intent can be satisfied by three levels of mens rea:

A. Purpose of causing severe emotional distress 

B. Knowledge that such distress was substantially certain to result

C. Reckless indifference to the likelihood that emotional distress may result

c. That causes emotional distress (even if it doesn’t actually generate physical harm)

i. Distress must be so severe that no reasonable man could be expected to endure it

3. Cases

a. Dickens v. Puryear (pg 631)

i. Dad takes revenge on guy for having an affair with his young daughter by having thugs beat him and debate for hours about whether to castrate or kill him, then they released him with instructions to leave the state or else he’d be killed.  He suffered severe physical and emotional distress afterwards.

ii. The beating constitute assault and battery, but the threats are actionable as IIED, since the conduct exceeded all bounds tolerated by decent society and caused mental distress of a very serious kind, with full knowledge of the resulting consequences

b. Littlefield v. McGuffey (pg 635)

i. Lady denied rental housing b/c her boyfriend was not of the same race as her
ii. Evidence sufficient for IIED, supporting both punitive and compensatory awards.  Victim’s testimony is enough evidence.
c. Miller v. NBC (pg 643)

i. NBC TV crew followed paramedics into ptf’s home w/o permission and filmed her husband’s heart attack

ii. Court found IIED on same facts that matched other torts, indicating def committed an “aggravated” (especially culpable) version of the other torts.  Resembles finding of malice or reckless indifference justifying punitive damages.

d. Burgess v. Taylor (pg 643)

i. Ptf sold her two pet horses to a farm who then sold them for slaughter

ii. Court upheld IIED even though probably should have been conversion tort

e. Doe 1 v. Roman Catholic Diocese of Nashville (pg 649)

i. Case where diocese tried to help them let go a priest who molested kids, who then claimed to be affiliated to seduce his new neighbors

ii. Court said the action (of the diocese) wasn’t aimed at any particular person, so it didn’t qualify under a general foreseeability of harm theory.  Transferred Intent doesn’t work for IIED like it does for assault/battery.  
4. Defenses for IIED

a. Typically can use any of those for assault and battery, but sometimes the defenses are subsumed in the IIED analysis itself (less outrageous if there’s some defense)
b. First Am: public figures cannot claim IIED for being lampooned in the public sphere

Negligence (1//06)

1. Prima Facie Case Elements
a. Victim suffers an injury
b. Perpetrator owed a duty to a class of persons including the victim to take care not to cause an injury of the kind suffered by the victim

c. Perpetrator breached that duty of care

d. Perpetrator’s breach was an actual and proximate cause of the victim’s injury

Injury 
1. What counts as an injury for negligence tort law?
a. Physical harms

i. Bodily harms—fatal and nonfatal lacerations, broken bones, damaged internal organs, diseases, and physical illnesses

ii. Damage to or destruction of tangible property including land, structures, and personal possessions

b. Loss of wealth

c. Serious emotional distress (NIED)

Duty (2/6/06)

1. Requires the ptf to establish that the def owed her, or a class of persons including her, and obligation to take care not to cause the type of injury she has suffered
a. Def may have carelessly pursued an affirmative course of conduct that caused the ptf physical harm (unqualified or general duty was owed)

b. Or def’s carelessness may consist of a failure to act for the benefit of the ptf or def caused some other kind of non-physical injury (court may find a more specific or qualified duty)

2. Cases
a. Cotterill v. Starkey (pg 52)

i. Pedestrian ptf run down by the def as he drove his horse-drawn wagon

ii. Court found foot passenger has right to cross the road and carriages are liable if they don’t take care to avoid hitting pedestrians

b. Vaughan v. Menlove (pg 53)

i. Carelessly started a fire that spread from def’s to ptf’s property

ii. Court said def couldn’t do whatever he wanted on his own property regardless of the risks of physical harm it posed to others around him; everyone has the duty to deal on his own property so as not to injure the property of others

c. Heaven v. Pender (pg 53)

i. Reasonable Foreseeability: Whenever one person is in a position to another that anyone of ordinary sense would recognize a need to use ordinary care and skill in his own conduct to avoid causing danger of injury to the other person’s self or property, then a duty arises to use ordinary care and skill to avoid the danger
3. Evolution of Duty Privity Rules 
a. Winterbottom v. Wright: Privity Rule (pg 55)
i. Wright built/maintained postal carriages and Winterbottom delivered mail (no privity of contract).  Winterbottom was lamed when a coach wheel collapsed, and sued saying Wright owed a duty of care to drivers such drivers as him.

ii. Court said there was no duty b/c otherwise there could be an “infinity of actions.”  Said the harm suffered was “too remote” in time and space from careless acts committed by Wright.  Remoteness means there was the time/opportunity for others to identify and address the problem.
b. Thomas v. Winchester: Imminently Dangerous Products (pg 57)
i. Company sold a bottle of poison mislabeled as medicine, causing an accidental poisoning.  Company tried to argue there was no privity to the poisoned party.

ii. Court said privity wasn’t the standard when dealing with poisonous drugs where labeling problems would most likely result in death or bodily harm of someone.  The duty didn’t arise out of the contract for sale of the poison, but for sending mislabeled poison into the market (which resulted in the imagined probably consequences).
c. New York Cases

i. Loop v. Litchfield (pg 58)

A. Def manufactured machinery and patched up a wheel, sold it, and then it was leased to a guy who was killed when it burst at the point of repair

B. Court said there was no duty under the Winterbottom privity rule

ii. Losee v. Clute (pg 58)

A. Def manf steam boiler for a paper mill adjacent to other businesses, which then exploded and damaged the adjoining property. 

B. Court said no duty from manf to the adjoining property owner b/c the manf had no control over the operation and maintenance of the boiler after installation.

iii. Devlin v. Smith (pg 58)

A. Painter killed b/c of careless erection of scaffolding

B. Court invoked Thomas saying there was duty b/c poorly constructed scaffold is imminently dangerous to human life

iv. Torgesen v. Schultz (pg 58)

A. Maid lost eye after carbonated water bottle exploded.  Court said that aerated water bottle is inherently dangerous so there was a duty.

v. Statler v. George A. Ray Mfg. Co. (pg 59)

A. Steam-driven coffee urn exploded and injured ptf.  Court said it was inherently dangerous so there was a duty.

d. MacPherson v. Buick Motor Co. (pg 59)

i. Def manufacturer sold a car to a dealer who sold it to MacPherson, who was injured when a defective wheel collapsed.  

ii. Court extended (i.e. rejected) Thomas v. Winchester to include any item that is reasonably certain to play life and limb in peril when negligently made (i.e. thing of danger) and about which it is known that someone other than the purchaser will be using it without testing it.  Irrespective of contract, the manufacturer of the thing of danger is under a duty to make the item carefully.  

A. May need to take into account the proximity or remoteness of the relation of the user to the buyer

4. Qualified Duties of Care

a. Premises Liability

i. Def carelessly permitted or maintained hazardous conditions on property in his possession.  

A. Designed to address dangerous conditions (rather than activities) on property.  Difference between a trespasser falling in a hole on your property and getting run over by a vehicle. 
ii. “Possessor” can be a tenant or occupier of the land, even if not the owner

iii. Liability to Non-Entrants: General rule that possessors are not liable to protect against harms caused by “natural” conditions (like trees) to people not on the property

A. Exception for ensuring trees don’t injure travelers on public roads with traffic

B. Doesn’t apply for dangers posed by artificial (man-made) conditions created by, or known to, the possessor, as well as activities on the property (burning leaves)

iv. Salaman v. City of Waterbury (pg 74)

A. Guy drowned while swimming in a reservoir owned by the city where swimming was not permitted, signs were posted, but it wasn’t fenced
B. Duty owed to trespassers (anyone who intentionally enter property without possessor’s actual or implied permission—does not imply an intent to do harm to the property): refrain from causing injury intentionally or by willful, wanton, or reckless conduct (B>PL)
(1) Exceptions:

(a) Applies only to adults.  Possessors must take reasonable care to avoid causing injuries to a child trespasser not old enough to appreciate dangers present on the property

(i) Attractive nuisance: dangerous condition does not have to draw the child onto the property.  Land-possessor just has to have reason to foresee that children might enter the property and be endangered by the condition.

(b) Does not apply to adults when the possessor knows or has reason to know of the presence of trespassers on the property (if used as a shortcut, then obligated to warn of dangers that aren’t open/obvious)

C. Duty owed to licensees: licensees are privileged to enter or remain upon land by virtue of the possessor’s consent, whether given by invitation or permission.  Licensee must take the premises as he finds them (landowner does not owe a duty to keep property in a reasonably safe condition).  If licensor actually or constructively knows of the licensee’s presence on the premises, then must use reasonable care both to refrain from actively subjecting him to danger and to warn him of dangerous conditions which the possessor knows about but cannot reasonably assume the licensee knows of or would reasonably observe. 
(1) Classic example: guest at a residence for a social function (B<PL)
D. In this case, court said this guy didn’t have permission and the city did not need to warn him of the obvious risk of drowning
E. Third category of invitees: person who enters property with the consent of possessor, and invited for the material benefit of the possessor (or in furtherance of their purpose).  Invitees are owed reasonable care for their safety. (B<PL)
(1) Classic example: customer shopping at a store

(2) Half of states lump invitees and licensees together, creating a duty of reasonable care to all who enter property by permission

v. Rowland v. Christian (pg 79)

A. Some states have eliminated all three categories in favor of a general duty of care owed to all persons

B. Guy was cut by the faucet handle at a friend’s apartment (the friend knew of the handle’s danger)

C. Court abolished the categories and established an unqualified duty rule permitting all premises liability cases to go to the jury on the question of whether the possessor failed to act with reasonable care for the well-being of any person who is injured by dangerous conditions on the premises

(1) A persons life and limb are equally valuable in all situations and reasonable people don’t vary their conduct based on these distinctions

D. Legislature then immunized possessors from liability to trespassers injured on premises in course of committing certain felonies.  Also created exceptions for ptfs injured while on another’s property for “sport or recreational uses”

b. Affirmative Duties to Rescue and Protect (2/13/06)
i. Def unreasonably failed to act for the benefit or protection of the ptf.  Careless nonfeasance—generally you’d presume the absence of a duty of care.  Ptf must establish special circumstances to prevail on a claim of negligent nonfeasance.
ii. If risk arose from victim’s actions, not your problem.  However, if you created or contributed to the risk, you might be obligated to attempt rescue.

iii. Creates questions of whether moral duties to rescue should be legal duties also

iv. Businesses and landlords have a duty to take reasonable steps to prevent criminal attacks on patrons/tenants

v. Osterlind v. Hill (pg 94)
A. Def rented a canoe to a drunk guy who then overturned it, called for help for 30 min, then drowned while the def ignored the pleas for help

B. Court found def violated no legal duty in renting the canoe b/c the guy obviously could help himself (hung onto canoe and yelled).  Def also had no duty to rescue.

vi. Theobald v. Dolcimascola (pg 95)

A. Kids sitting around playing Russian Roulette but one took turns until it fired

B. Court says if none of the kids actively participated or induced the kid to play, they had no duty to stop the kid.  Found that there was no common enterprise and no special relationship that creates a duty (police-arrestee, physician-patient)

vii. Exceptions (i.e. existence of a duty to make reasonable efforts to rescue—not success)

A. Imminent Peril to Ptf Caused by Def: If actor knows that his own (wrongful or sometimes innocent) conduct caused the victim to be physically injured and at risk of further injury, or physically imperiled

B. Voluntary Undertakings: If def volunteered to protect another from physical injury or property damage, or to rescue from physical peril (contractually or informally), then a duty arises.  Also, if a rescue is voluntarily undertaken, the rescuer owes a duty to perform the rescue with reasonable care.
(1) Good Samaritan Immunity: some states immunize persons (usually off-duty professionals like doctors or firefighters, or sometimes even just regular people) who undertake rescues from liability for negligence (or gross negligence) in rescuing.  

C. Special Relationships: If this exists, then a duty may also.  Examples: carrier-passenger, landowner-guest, school-student, employer-employee, hospital-patient, prison-prisoner, or based on the facts of the case
(1) Farwell v. Keaton (pg 101)

(a) Two teenagers were drinking then attacked and beaten up.  The 16 year old gave ice to the 18 year old, who laid down in the back of the car for two hours before his friend left him at his grandparents house, where he died
(b) Court said that “as companions on a social venture” he owed a duty to make reasonable efforts to obtain medical care for him

D. Professionals have a duty to report child abuse and are immunized from reproach unless the parents can prove they acted in bad faith

viii. Tarasoff v. Regents of U Cal (pg 102)
A. Psycho patient confided in his psychologist an intention to kill a girl.  Campus police detained but released him.  Neither police nor therapist warned the girl before he killed her.

B. Therapist-patient privilege ends where public peril begins, and the special relationship of the therapist to the patient creates a duty to protect others from the patient’s behavior.  Police had no special relationship to the victim or def so they had no duty to warn the girl.  
C. Notes: 

(1) Duty to warn cases raise problems with causation (if they had warned, would that have prevented the outcome?)

(2) Treating physician need not actually be aware that the patient is contemplating an attack, but just should reasonably have known of the risk

(3) The physician owes a duty to warn only those who are “identifiable” by name or descriptions
ix. McGuiggan v. New England Telephone Co. (pg 114)
A. McGuiggans held a graduation party for their HS senior son where his friend was served alcohol somehow, then left to drive (not visibly drunk).  The son stuck his head out of the car to puke and his head struck a cement post belonging to the phone company and he died.  Question of whether the social host created a risk of foreseeable injury by serving alcohol.

B. Views:
(1) Traditionally, drinker’s voluntary consumption is the proximate cause of a 3rd person’s injury (not the person serving the alcohol)

(2) Licensed vendors owe a duty to 3rd persons injured in car accidents if they sold drinks to a person who they knew (or reasonably should have known) was intoxicated

(3) Social hosts are usually not liable for guests’ intoxication unless they gave alcohol directly to someone already very drunk.  But there’s more liability for serving minors than adults.  

C. No one in this case knew the kid was drunk, so no liability

c. Policy-Based Exemptions

i. Def engaged in affirmative misconduct so as to risk physical harm to others, yet the courts nonetheless impose limits on the duty owed b/c of pressing policy concerns
ii. Strauss v. Belle Realty (pg 121)

A. Tenant suffered injuries in a common area of apartment building during power outage where his landlord had a contractual relationship with power company

B. Court limited liability for blackouts in NYC to contractual relationships as a matter of public policy, even if injury was foreseeable.  Need to fix orbit of duty to limit legal consequences of wrongs to a controllable degree and protect against crushing exposure to liability.

iii. Calabresi and Cheapest Cost Avoider

A. Economic issue whether dollars spent on preventing accidents are spent efficiently, achieving the efficient mix of precaution-taking and injury.  Does a tort law lead to too much (or too few) precautions?  
B. Tort law should aspire to assign liability to the cheapest cost avoider, the person or entity who can identify and adopt the most efficient precaution more readily than anybody else

iv. Duty is not sacrosanct; judges need to articulate reasons in support of finding a duty.

Breach (2/21/06)

1. Concerns the degree of care that the def was supposed to have exercised
2. Cases

a. Rogers v. Retrum (pg 136)

i. Plaintiff was humiliated by a teacher, left campus with a friend, and got in a car accident.  School had an open campus policy that allowed them to leave during school hours.

ii. A party who owes a duty of care to another is only liable when its actions foreseeably create an unreasonable risk of harm (if a risk is foreseeable but not unreasonable, no liability).  In this case, the school did nothing to increase the ordinary risk of vehicular harm.  Where duty is a question of law for the judge, breach is generally for the jury.

A. For breach, the risk must be both foreseeable and reasonable precautions must not have been taken.  Here, even though the risk of car accidents was foreseeable, the school acted reasonably in allowing the open campus policy.

B. The test for breach is reasonableness, yet foreseeability of a particular harm may bear on the issue of what sort of precautions, if any, a reasonable person would take.  

b. Caliri v. New Hampshire Dept of Transportation (pg 140)

i. Decedent was killed when driver hit a patch of ice on road.  State breached duty by failing to take steps (ditching) to maintain safe roads.

ii. Standard negligence instructions adequately instructed jury on issue of negligence, which characterizes duty and breach the lack of “reasonable care” or “ordinary prudence” standard.

c. Pingaro v. Rossi (pg 141)

i. Gas meter reader was bitten by customer’s dog while reading a meter on his property.  She knew dog was dangerous, and he had spoken to meter readers about the problem in the past.

ii. Satisfaction of all elements of a strict liability statute is enough to impose liability, regardless of knowledge on either party’s part.

d. Jones v. Port Authority of Allegheny County (pg 143)
i. Man injured climbing onto bus when the bus stopped suddenly.

ii. Jury instructions must adequately reflect the level of care required of defendant – though these instructions demonstrated a higher than normal duty of care, they should have reflected the “highest duty of care” required of common carriers.
3. The Reasonable Person (2/22/06)
a. Vaughan v. Menlove (pg 150)

i. After repeated warnings regarding the danger, defendant’s hay/property caught fire and spread to burn down his neighbor’s property.  

ii. The “care taken by a prudent man” standard (“reasonable man” standard) should be used to determine negligence.  
A. Some discussion of gender—“reasonable woman” standard

B. Usually cultural differences are not taken into consideration

iii. Objective, not subjective, standard for reasonableness

A. Looks at whether conduct, not attitude was reasonably careful

B. Compares conduct to an ordinary reasonable man, not one particularized with the def’s characteristics/attributes (exception made for physical disabilities—i.e. blindness)

(1) Sudden incapacities without warning (heart attack) are taken into account in the reasonableness calculus.  If the onset was foreseeable, the incapacity does not defeat a finding of breach (i.e. then careless for acting at all).  Some extension to “temporary” insanity occurring without forewarning to the def.

iv. Vaughan is unusual since it was advertent negligence, rather than inadvertent
v. Between a moral culpability std and a strict liability std

b. Appelhans v. McFall (pg 153)
i. 5 year-old hit an older woman while riding his bike, causing her to fracture her hip.

ii. Tender Years Doctrine, though potentially outdated, still says children under the age of 7 are incapable of negligence (assumes they cannot recognize/appreciate risk).  In order to hold parents liable for negligent supervision, it is necessary to establish that (1) the parents were aware of specific instances of prior conduct sufficient to put them on notice that the act complained of was likely to occur and (2) the parents had the opportunity to control the child.  

A. Parents are not held vicariously liable for their child’s actions (like an employer would be) so ptfs wishing to recover from the parents must establish direct negligence (parental carelessness).  Ex: negligent supervision, negligent entrustment.  

B. Courts may be more willing to attribute fault to parents/children when the child was the one injured and suing (comparative fault), rather than the one being sued

iii. Between ages 7 and 14, trier of fact must consider the “age, capacity, intelligence, and experience of the child” (somewhat subjective) in light of a rebuttable presumption that the child is incapable of negligence.  Children over 14 or who engage in an adult activity (driving cars, snowmobiles) are held to an adult standard of care.
c. Reasonable Man (BB)

d. Holmes (BB)—Middle ground approach between liability and moral culpability (2/22/06)
4. Industry and Professional Custom (2/22-27/06)
a. TJ Hooper (pg 164)
i. Cargo of coal lost when barge and tug sank; barge liable for being unseaworthy, tug for not having radio receiving set to receive weather report.

ii. Industry custom is informative but not dispositive in determining standard of care.  In the end, courts must decide what is reasonably required to meet this standard.  

A. Adherence to customary business practices does not of itself establish the def acted with reasonable care.
B. Custom may be evidence of what ought to be done, but the standard of care is fixed to reasonable prudence even if that’s not the custom complied with.

iii. Posner’s 2 ideas: if relationship, then let custom determine.  If not, then no.  Adjusts for ability of parties to bargain over precaution
b. Johnson v. Riverdale Anesthesia Assoc. (pg 166)

i. Anesthesiologist failed to pre-oxygenate patient prior to surgery, and an adverse reaction to anesthesia caused an interruption of oxygen supply, which killed her.  

ii. The applicable standard of care in a malpractice suit is that which is employed by the medical profession generally, so the testimony of an individual physician about what he would do under similar circumstances is irrelevant to deciding the standard of care, and cannot be used to impeach his testimony.

c. Largey v. Rothman (pg 170)

i. Surgeon removed part of a suspect mass from patient’s breast, as well as some lymph nodes.  Patient developed lymphedema, and complains that she was not reasonably informed of this risk.

ii. “Professional/Prudent physician” standard for doctrine of informed consent is overruled by an objective “Prudent patient” standard, which compels disclosure of material risks to the reasonable patient.  More closely conforms with policy consideration, most importantly the patient’s right to self-determination.

d. Per se rule??
5. Reasonableness, Balancing, and Cost-Benefit Analysis 

a. US v. Carroll Towing Co. (pg 183) (3/1/06)
i. Due to negligence in checking ropes tying the barges, a barge broke away from pier, hit a tanker, and eventually sunk.  Bargee not onboard as he should have been.

ii. Hand Formula: Owner’s duty in establishing comparative negligence for harm to his property is a function of (1) the Probability of the risk, (2) the gravity of the resulting injury (L), (3) the Burden of adequate precautions, so that the owner is comparatively liable if B<PL.

iii. Advantages: systemizes analysis, promotes efficient behavior

iv. Disadvantages: difficult to weigh factors, expensive to administer

v. Hand Formula (cost/benefit balancing approach)--requires analyzing the cost of an additional precaution compared with the benefits that flow from that marginal precaution (whole analysis is at the margins--never looking at the whole activity being worth its costs)

b. Rhode Island Hosp. Trust Natl Bank v. Zapata Corp. (pg 187)

i. Bank processed forged checks, though its practice for protecting against forgeries was in keeping with industry standards.

ii. “What is reasonable or unreasonable in so far as ‘ordinary care’ or ‘due care’ or ‘negligence’ are concerned is often a matter of costs of prevention compared with correlative risks of loss.”

c. Bolton v. Stone (BB)

i. Pedestrian on highway injured when struck by a cricket ball hit over a fence

ii. Cricket club was not liable to victim either on nuisance or negligence grounds.  Even though the ball going onto the highway was foreseeable, this didn’t establish negligence b/c the risk of injury was so remote that a reasonable person wouldn’t have anticipated it.

A. If risk of harm is exceedingly small, then no obligation to take precautions

B. If risk was not far-fetched but still small, then obligated to take precautions unless the burden is disproportionate to the harm risked (this case falls here, and a higher fence was too costly)

C. If risk is substantial/material, then obligated to do everything possible to prevent the harm, even very expensive precautions to avoid a modest expected loss

d. Posner (BB) (3/6/06)
i. Economic analysis of Hand formula doesn’t satisfy everything…

ii. Individuals have strong rights

iii. Tort law should be concerned with efficiency.  Judicial law more efficient that legislative law.

iv. Standard for breach should be determined by cost/benefit analysis—provide incentives for optimal behavior

6. Proving Breach: Res Ipsa Loquitur ("the thing speaks for itself") (3/6-8/06)
a. Evidentiary doctrine that relieves P from burden of making a prima facie negligence case in certain circumstances (e.g. airline crashes)
i. Jury can infer (if they choose) negligence from accident’s occurrence (Ptf doesn’t have to prove it)
ii. Defendant can rebut inference of negligence (information forcing rule—asks the party in a better position to identify what happened to present evidence)
b. Byrne v. Boadle (pg 198)

i. Barrel of flour fell from Ds shop onto Ps head, injuring P.

ii. There are certain cases in which the mere fact of the accident having occurred is prima facie evidence of negligence (res ipsa loquitur), and the injured plaintiff is not bound to prove negligence, though the defendant can raise any facts inconsistent with negligence.

c. Conditions for invoking doctrine 

i. Injury must be of a kind that ordinarily does not result absent carelessness on someone’s part (probably was negligence)
ii. The instrumentality causing the injury must have (likely) been in the defendant’s exclusive control 
iii. The injury must not have arisen from acts or carelessness on the part of the plaintiff
Actual Causation (3/806)

1. Key Terms and Concepts
a. Actual Cause (cause-in-fact)—def’s carelessness played some role in bringing about the ptf’s injury
b. But-For Test: Would the ptf have been injured if the def had acted with reasonable care?  i.e. But-for the def’s lack of reasonable care, the ptf would not have been injured. (counter-factual inquiry)
2. Proving But-For Causation under Preponderance Standard

a. Skinner v. Square D Co. (pg 213

i. Decedent’s estate brought products liability suit against switch manufacturer, claiming that faulty switch appeared to be off when it was actually on, proximately causing Decedent’s electrocution and death. 

ii. Complaining party has the burden of proving by a preponderance of the evidence (more likely than not) that Ds breach actually and proximately caused the harm.  Causal proof can be circumstantial, but it must allow for a reasonable inference from a “logical sequence of cause and effect,” and cannot simply be a conjecture.  Probable, not possible.

b. Beswick v. City of Philadelphia (pg 220)

i. Man had heart attack and emergency call-taker directed 9-11 call to a private ambulance company instead of to the emergency dispatcher.  P’s medical expert testified that without the 16 min & 16 sec delay, and had paramedics rather than EMTs arrived at the scene first, decedent would have had a 34% chance of survival.

ii. “But-for” test can be lowered to a “substantial factor” standard when D increases risk of harm to someone in Ps position (Hamil).  

A. If it can be shown that D increased the risk of whatever the resultant injury is, then it's up to the jury to determine whether that was a substantial factor in D's injury
iii. Why should the nature of the duty (duty to rescue) affect standard?

A. Generated an expectation to assist

B. Eliminated other possibilities for assistance (reliance)

C. Incentive for rescuers to behave non-negligently

D. Already low survival rates of people who need rescuing

c. “But-for” test is a cliff-like approach to causation: if P meets preponderance of the evidence threshold by proving that Ds negligence increased his risk by >50%, he can recover 100%.  Otherwise, nothing.

i. Inherently, there's over- or under- deterrence and compensation
ii. Alternative?  Proportional compensation (10% ↑ risk = 10% ↑ damages)
3. Multiple Necessary and Multiple Sufficient Causes (3/20/06)
a. McDonald v. Robinson (pg 237)
i. Two drivers crashed in an intersection due to negligence on both their parts, and one of the drivers hit and injured Plaintiff as a result.

ii. If the acts of two or more persons concur in contributing to and causing an accident, and but for such concurrence the accident would not have happened, the injured person may sue the actors jointly or severally, and recover against one or all.  Don’t have to be the cause, just a cause.  Easiest when there’s shared intent.

b. Aldridge v. Goodyear Tire & Rubber Co. (pg 240)

i. Ps suing Goodyear for providing some chemicals to their place of employment that caused various diseases.  Question is whether causation has been sufficiently established in light of the fact that there were a host of other chemicals not supplied by Goodyear, and that the interactions of the chemicals may have increased the risk.  Also, complicating effects such as environment and health histories were not addressed.
ii. Court does not invoke the substantial factor test – in order to be a substantial factor, the act must be sufficient in and of itself to cause the harm (only 3 of 28 chemicals from Goodyear, mix caused rxns)
iii. Evidentiary hurdles in establishing causation:
A. Court as gatekeeper in reviewing expert testimony evidence 
B. Daubert test for expert evidence: Evidence must be reliable (considering factors such as whether the theory has been tested, subjected to peer review and publication, the rate of error of the method used, and the degree of acceptance within the expert’s scientific community) and relevant
C. Decision to exclude expert evidence is reviewed under a stringent “abuse of discretion” standard
D. Epidemiological studies increasingly required – expensive, another hurdle for Ps under cause-in-fact analysis 
(1) Shift burden to D after P establishes some certainty?
(2) Recovery proportional to evidence?

4. Causation and Burden-Shifting

a. Summers v. Tice (pg 257)

i. Two friends hunting quail shot their third friend, causing him injury.  Both shot in same direction, though which shot actually hit the victim is unknown

ii. If conduct of both Ds could have independently caused injury, P is entitled to presumption of joint liability even without but-for cause

A. Policy: shift burden to Ds and ensure compensation for P.  Puts onus on the defs to disprove that his carelessness was a cause of the ptf’s injury
(1) Ptf can seek the compensation from any def, up to 100% of what’s owed

B. All potential tortfeasors must be joined, and courts are reluctant to extend rule of alternative liability beyond two.

C. Market Share liability – exception to Summers rule (p 262)

5. Matsuda

a. Critical theorist advocating a much broader concept of causation

i. Identifies many potential actors who can be liable for torts

ii. More of a moral vision than a legal vision – except when it comes to kids

iii. Person best positioned to avoid harm should be responsible for avoiding it 

Proximate Cause and Palsgraf (3/22/06)
1. Proximate Cause: liability will not attach unless the breach caused the injury in a non-fortuitous manner.  Should D be held liable or are there reasons not to? (policy question)  Sorting through all causes-in-fact to determine which actual cause will be held liable.
a. This is after showing that it was a cause-in-fact

b. Relational aspect: duty breached must be owed to the complaining ptf, and the breach consisted of carelessness toward the ptf.  
c. History

i. Proximity vs Remoteness: spatial, temporal proximity as informative
ii. Causes vs Conditions: distinguishes between careless acts that count as causes of injuries and those that merely provide pre-conditions for injuries

iii. Directness Test
A. Polemis (pg 268)

(1) Dropped plank ignited benzene vapor from leaking barrels that burned the leased Polemis ship entirely

(2) Furness’s employees’ careless acts directly caused the explosion.  Foreseeability of the explosion was deemed irrelevant.  

iv. Foreseeability Test

A. Wagon Mound I (pg 269—dock)

(1) Oil slick that dock workers ignited; court said fire was not foreseeable
(2) Test for proximate cause should not be directness but whether the type of harm suffered by the ptf was reasonably foreseeable to the defs at the time they acted carelessly

(a) Directness doesn’t give any meaningful indication of the carelessness

B. Wagon Mound II (pg 270—other ship)

(1) Same case, but the court decided the fire was foreseeable

d. Foreseeable Risks and the Risk Rule

i. Union Pump Co. v. Allbritton (pg 271)

A. Allbritton was injured when she slipped off a wet pipe rack.  Two hours had passed since Allbritton had put out a fire caused by a Union Pump Co. pump, and the pipe was wet with foam as a result.  Walking on the pipe was the shorter, though less safe route to a valve that she volunteered to help block off.

B. Pump is not a proximate cause

(1) actor’s negligence was a substantial factor in bringing harm

(2) simply furnished the condition that made the injury possible

(3) policy questions

(4) too attenuated a connection

ii. Metts v. Griglak (pg 275)
A. Snowstorm where passing Greyhound bus (going 10 mph over speed limit) splashes snow onto Harshman's car, so she slows down and skids and the Perry Bus behind her runs into her.

B. Majority: adopts risk rule; no breach since the harm (snow swirl) did not proceed from the negligent conduct (speeding) but from natural winter conditions.

C. Dissent: adopts foreseeability test

iii. Proximate cause is generally a jury question (whether a jury can reasonably find that the relevant harm or harm-producing event was foreseeable or of the sort that the prohibition violated by def was meant to prevent
iv. Risk Rule

A. Negligence ptf must establish

(1) Def’s conduct was negligent and caused ptf’s injury AND

(2) The careless aspect of def’s conduct played a part in bringing about ptf’s injury

B. A negligent actor is legally responsible for the harm that

(1) Is caused in fact by his conduct, and also

(2) Is a result within the scope of the risks by reason of which the actor is found to be negligent

C. Were the consequences which constituted ptf’s harm within any of the dangers that provoked legal condemnation of the def’s conduct?

D. Was this the sort of hazard protected against by the rule which the def violated?

(1) i.e. Can’t just look at foreseeability, but must look at underlying purposes and policies of the rule in question

v. Grab Bag Approach – not a coherent doctrine but vehicle for limiting liability for policy considerations
e. Superseding Cause 

i. Question of whether the subsequent acts of a second tortfeasor can sometimes function to block an attribution of responsibility to an earlier tortfeasor—i.e. whether the second wrongdoing can function as a superseding cause that relieves the previous wrongdoer of responsibility (even if that was a but-for cause of the injury also)

ii. Britton v. Wooten (pg 282)

A. Store employees stack paper boxes in violation of fire code.  Fire begins in trash can (presumably due to arson) and burns down store.  Owner suing lessee.

B. Criminal intervening act is not automatically a superseding cause that will absolve a negligent actor of liability.  Intervening cause must so “highly extraordinary” and unforeseeable as to rule out as a matter of law that the antecedent negligence was a substantial factor in causing the accident.

iii. No per se rule automatically excusing negligent actor if there is intervening criminal act
iv. If superseding cause does not excuse negligent actor, damages can now be apportioned among the joint tortfeasors
2. Palsgraf Puzzle

a. Palsgraf v. Long Island RR Co. (pg 292)

i. Man jumped onto moving train, was pushed on by guard, and a package fell from man, which turned out to be fireworks that exploded and caused scales to fall on and injure plaintiff.

ii. Cardozo, majority – Frames the issue in terms of duty, not causation.  Applies foreseeability test to find no duty.  

A. Duty – judge should decide

B. Corrective justice – individuals can only recover from those who invade a legally protected right; tort law is not a form of public law, or risk-regulation, or compensation – about remedying wrongs between people in a certain relationship 

iii. Andrews, dissent – Frames the issue in terms of proximate cause, which is decided as a matter of policy with lines drawn for reasons of expediency (no directness, or foreseeability, or risk tests).  “All things considered” approach.  Duty is unimportant in negligence law (everyone owes a duty to everyone to refrain from unreasonable, threatening acts).  

A. Causation – jury should decide

B. Instrumentalist view – tort law as a form of public law, to regulate risks, compensate victims, etc.  Public policy.

iv. Risk rule can allow P to collect if wrong described in general terms

b. Petitions of the Kinsman Transit Co. (pg 311)
i. Facts: Ship was negligently moored to a dock, broke lose due to an ice jam, hit a couple ships on the way upstream, breaking one of them lose, and running into a bridge, which the City negligently delayed in raising.  Bridge collapsed and the two ships dammed the river, causing flooding and damage to the surrounding property.
ii. Friendly, majority – Addresses duty and proximate cause – test is reasonable foreseeability; yet, also uses language that invokes the risk rule, Andrew’s expediency approach, and a new idea – loss sharing and availability of insurance.  Only the type of damage needs to be foreseeable, not necessarily the manner in which it comes about (Greyhound bus in Metts would have been liable)
A. Hybrid corrective justice/instrumentalist approach, leaning toward instrumentalist
iii. Prevailing approach in tort law (in U.S.) is an instrumentalist view, though concept of duty is retained (though marginalized)
Statutory Supplements
1. Negligence Per Se
a. Statutes and regulations establish standard of care – replaces breach inquiry 

i. Efficiency

ii. Notice

iii. Democratic – legislature vs. the jury

iv. Burden shifting device – relieves ptf of proving fault, and puts burden on def to prove excuse
b. By replacing the breach inquiry, if you can prove a statutory violation, you never address the reasonableness of the conduct

c. Elements:

i. The statute was intended to protect persons like the plaintiff

ii. The injury is of the type the legislature intended to protect against

d. All other elements of negligence (injury, duty, causation) must still be established.  If no negligence per se, breach can still be established using ordinary principles

e. Only applies to violations of statutes that are intended to set standards of conduct, rather than serve record-keeping or other administrative functions (e.g. licensing)

f. Excused violations: young children, when violating statute is more prudent

g. Dalal v. City of New York (pg 326)

i. Two vehicles crashed, D was not wearing glasses as required.

ii. An unexcused violation of a statutory standard of care is negligence per se

h. Bayne v. Todd Shipyards Corp. (pg 327)

i. P fell from a loading platform while making a delivery.  Platform lacked a guardrail in violation of a safety standard regulation

ii. Violation of a non-obscure administrative regulation is negligence per se when the parties are within the scope of the regulation’s protections

i. Victor v. Hedges (pg 330)

i. D parked car on sidewalk and was showing P his new CD player.  Another driver lost control of his car and drove into Ds car and P.  D was aware of the construction and bad conditions on road.

ii. Negligence per se is found when:

A. D violates a statute; 

B. the violation proximately causes death or injury to victim; 

C. death or injury resulted from an occurrence of the nature which the statute was designed to prevent; and

D. victim was within the class of persons for whose protection the statute was enacted

iii. Proximate cause under ordinary negligence is established when defendant wrongfully subjects plaintiff to an unreasonable risk of harm that an ordinarily prudent person would have understood. (Not here).
2. Wrongful Death Acts (3/29/06)
a. Historical Background

i. Common Law: A personal cause of action dies with the person—no longer anyone alive with “standing” to sue for the deceased’s injuries.  Similarly, the death of a perpetrator precludes suit against him b/c no longer can provide redress.  The people left alive had neither received nor committed, in their own personal capacity, any wrong or injury.  

A. Exception: husbands can sue for loss of consortium of wives (temporary or permanent).  Problems arose when the wife’s killer was sentenced to death, b/c the civil action abated at his death and total forfeiture meant his estate was devoid of assets to satisfy a tort judgment.

B. Now: courts extend loss of consortium action to wives, not as a property interest, but for tortiously causing an injury that adversely affects the marital relationship

b. Wrongful Death Statutes

i. Allowed tort litigation to proceed after the death of the ptf or def with representatives taking over the litigation.  Also empowered family members to sue as “vicarious beneficiaries” of breaches of duties owed only to others.

ii. Survival Actions (for decedent)
A. Suits brought on behalf of the now-deceased ptf (that he would have been able to bring)

B. Damages provide the decedent’s estate with compensation for any harm he suffered up to the moment of death.  Most states permit pain and suffering.

iii. Wrongful Death Actions (for family)
A. Claims by certain family members for some of the harms they suffered by virtue of the wrongful (tortious) killing of the decedent.  

B. Do not seek to impose liability for the decedent’s losses prior to death, but instead to compensate immediate family members for the losses they have suffered b/c of the death.

C. Until recently in US, limited to pecuniary losses, as a %age of decedent’s expected future income devoted to the support of the surviving spouse/children
D. Pecuniary losses are broadly interpreted to include not only wages, but also loss of companionship, loss of guidance, education, compansionship, etc.  

(1) DON’T, however, include the survivor’s mental anguish—just look at the loss of positive benefits, not the creation of negative emotions
c. Nelson v. Dolan (pg 346)

i. Decedent and friend left scene of fight on motorcycle, were followed by D in a car, tried to lose him, D got super close, eventually hit motorcycle, locking them together for a while before running decedent over.

ii. Wrongful death actions are statutorily created and only allow recovery for pecuniary damages suffered by the decedent’s next of kin.  Actions by the decedent’s estate, on the other hand, are entitled to recover for pre-impact mental anguish if reasonably supported by the record.

3. Implied Rights of Action

a. Situations where statutes can create a cause of action even when it says nothing about entitling individuals to sue for violations of it.  For a while, courts used broad discretion to determine whether, in their judgment, it would promote justice or the aims of a statute to identify such a right.  (Seen in these two cases below.)
i. Tex. & Pac. RR Co. v. Rigsby (pg 357)

A. RR employee fell and was injured due to a faulty handhold while descending a boxcar which he had mounted in the course of his duties.

B. A disregard of the command of a statute is a wrongful act, and where it results in damage to one of the class for whose especial benefit the statute was enacted, the right to recover the damages from the party in default is implied.

ii. J.I. Case Co. v. Borak (pg 359)

A. SEC provision forbids the use in a proxy solicitation of any statement that is false or misleading with respect to a material fact – does a shareholder have a private right of action if he alleges violations of this provision?

B. When a statute makes an act unlawful, and the purpose of the statute is clearly to protect certain private rights, it is for the courts to fashion an appropriate remedy in keeping with the Congressional purpose.

b. Different from negligence per se: statutes here require strict liability instead of setting out the reasonable standard of care.  

c. Then the Sup Ct became more reticent to grant an implied right of action for federal statutes.  Four part test to determine whether there should be an IRA: (Cort v. Ash 1975)
i. Ptf one of the intended class for whose benefit the statute was enacted

ii. Indicated leg intent (explicit or implicit) to create or deny a remedy

iii. Consistency with underlying purpose of the statute in implying a remedy
iv. Appropriateness of giving a federal right of action (i.e. not an area traditional relegated to state law)
d. In Cannon and Redington in 1979, the Sup Ct said that Factor 2 gets much more weight than the other factors, and is in fact the central inquiry

e. However, none of these cases overruled Borak and Rigsby—there’s still some discretion

Defenses for Negligence Claims (4/3/06)
1. Even if prima facie case of negligence is made out, the defendant can defeat or limit liability by raising affirmative defenses, and then meeting the burden of production and persuasion
2. Contributory Negligence—per se bar to recovery by careless ptfs
a. Idea of attributing fault to carelessness of the victim
b. Multiple But-For Causes and Superseding Cause Revisited

c. Limits: Intentional Torts and Last Clear Chance
i. If def was reckless or intentional (more than careless) in wrongdoing, then contributory negligence doesn’t apply (carelessness of ptf is irrelevant)

ii. Last Clear Chance Doctrine: If def has the last opportunity to prevent an accident resulting from careless acts of both the def and the ptf, the def will not enjoy the protection of the contributory negligence defense

d. Contributory Negligence was eliminated by the 1990s in almost all US jurisdictions and replaced by comparative responsibility (which still allows the ptf to recover even if also careless)

3. Comparative Responsibility—If a ptf/victim is negligent/careless, how is their claim affected?
a. If def’s tort was intentional, then ptf’s fault is irrelevant

b. Divided damages (divide total of damages by number of defendants)

i. Carroll Towing (50% each for two defs at fault)

c. Apportioned damages (proportionate liability)

i. US v. Reliable Transfer Co. (pg 381)

A. A ship was grounded on a sandbar due to the captain’s negligence, but also because the Coast Guard did not maintain a flashing light on the sandbar.  Existing admiralty rule of divided damages required each party to bear 50% of the damages.

B. Liability for damages is to be allocated among the parties proportionately to the comparative degree of their fault, and will only be allocated equally when they are equally at fault or when it is not possible fairly to measure the comparative degree of their fault.

ii. Hunt v. Ohio Dept. of Rehabilitation & Correction (pg 383)

A. Prisoner received inadequate training on the operation of a snow blower and three of her fingers were severed when she tried clearing snow after turning it off (without also turning off the engine and waiting for it to stop)

B. Damages are reduced according to the percentage of comparative negligence attributed to the plaintiff.

iii. Modified Comparative Responsibility
A. Ptf’s fault operates to defeat his cause of action if it passes a threshold in relation to the def’s fault (usually 50%)

B. In contrast to a “Pure” comparative responsibility system, where ptf could be 99% at fault and still recover for the def’s 1% fault

C. Debates over whether to inform juries of the consequences of apportioning fault

iv. Courts debate whether ptf’s carelessness must contribute to bringing about the accident itself to find comparative fault or if it’s enough that ptf’s carelessness contributed to bringing about the injury resulting from the accident

4. Assumption of Risk

a. Argument from a negligent actor that the victim is barred from recovering b/c she knowingly and voluntarily took on the risk that she might be injured by careless conduct on the part of the defs.  Courts must ask:

i. Did the ptf in fact take on such a risk?

ii. Did he do so knowingly and voluntarily?

iii. Are there policy reasons for courts to decline to enforce such assumptions of risks?

Frequently will rest on the boundary line between torts and contracts

b. Express: Has the ptf agreed in advance to take on all responsibility for injuries caused by careless conduct on the part of the def?  (Normal risks not flowing from carelessness are always assumed inherently.)  
i. Jones v. Dressel (pg 393)

A. 17 year old signed contract exculpating skydiving service from liability.  After he turned 18, he went skydiving again, the plane crashed after takeoff. . He claims he disaffirmed the contract after turning 18, that is was voidable as a matter of public policy, and that the crash was beyond the scope of the agreement.

B. Voiding a contract for reasons of public policy require the service to be a matter of practical necessity for some members of the public, that there existed unfair bargaining power, or that the contract is an adhesion contract (disparate bargaining power, no opportunity for negotiation, services cannot be obtained elsewhere).  This didn’t qualify, so the exculpatory agreement was upheld.
ii. Dalury v. SKI Ltd. (pg 398)

A. Skier injured at a resort after signing an unambiguous exculpatory agreement

B. Exculpatory agreements are void when they are contrary to the public interest.  Determination of what constitutes public interest must be made considering the totality of the circumstances of any given case, and the fact that premises are privately owned or that the service provided is not an “essential public service” does not automatically bar the finding of a legitimate public interest.

iii. Courts have generally declined to exculpate bailors (parking garages, etc) on grounds of public policy
c. Implied

i. Monk v. Virgin Islands Water & Power Auth. (pg 403)

A. Plaintiff was electrocuted when a steel joist he was handling negligently came into contact with a power line.

B. When plaintiff implicitly acquiesces to “known or obvious dangers,” this assumption of risk of injury bars recovery of damages.  

C. Exception – some jurisdictions have melded the implicit assumption of risk doctrine into the doctrine of comparative responsibility.

(1) If ptf was negligent, then use comparative apportionment

(2) If ptf consented, then it’s a bar to recovery

5. Sovereign Immunity—Jurisdictional doctrine stating that federal and state governments were completely immune to suit by private citizens; local and municipal govts (not genuine sovereigns) enjoy certain specific immunities (exempt for governmental activities but not for proprietary activities like utility operation).  Under the Federal Tort Claims Act (FTCA) and state counterparts, both federal and state govts have partially waived their immunities.
a. Downs v. US (pg 429)

i. Plane was hijacked, and chief FBI agent’s decision to attack the plane rather than continue the “waiting game” resulted in the hijacker shooting himself, his wife, and the pilot.

ii. The “discretionary function” exception to the Federal Tort Claims Act only immunizes government employees when they are involved in formulating policy (even if the policy decision was made unreflectively), not making “day-to-day” decisions.  Where one trained in the field of law enforcement is called upon to make a judgment which may result in the death of innocent persons, he is required to exercise the highest degree of care commensurate with all facts within his knowledge.

b. Riss v. City of New York (pg 436)

i. Victim had approached the police several times regarding repeated threats she was receiving from a rejected suitor.  Police denied help, and as a result the suitor carried out his threat and had a thug throw lye in her face, disfiguring and blinding her.

ii. As a matter of policy, though the government owes certain duties to the public at large, it does not owe those duties to any individual member of the public (public duty rule).

iii. Public Duty Rule: Denial of liability on the ground that, although govt owes certain duties to the public at large, it doesn’t owe those duties to any individual member of the public.  Thus, no individual has “standing” to sue for damages caused by the breach of such a duty.

A. Exceptions: (similar to those to duty-to-rescue)

(1) If govt actors made an undertaking to the ptf (volunteered to assist)

(2) If govt actors and ptf interacted in a manner creating a “special relationship”

(a) Assumption by municipality through promises or actions or an affirmative duty to act on behalf of the injured party

(b) Knowledge by the govt agents that inaction could lead to harm

(c) Some form of direct contact between the govt agents and injured party

(d) Party’s justifiable reliance on the govt’s affirmative undertaking

iv. Dissent:  Not a policy decision, but a simple negligence case.  Policy arguments (unlimited liability, economic restrictions) fail anyway.

c. Feres Doctrine: broad rule barring suits by military servicemen against the govt for injuries arising out of or incident to their service
d. Westfall Act: federal employees’ exemption from being held individually liable for torts committed in the scope of their employment; at most, victims may recover from the govt as employer.  

Damages and Apportionment
1. Damages

a. Compensatory Damages

i. Smith v. Leech Brain & Co. Ltd. (pg 449)

A. Employee was galvanizing (dipping in hot metal) an item when a drop of molten metal fell on his lip, burning him, and eventually developing the cancer that killed him.  Protection afforded by the work place was inadequate.

B. “Thin/Eggshell skull” doctrine imposes liability on a tortfeasor for foreseeable types of harm whose magnitude is unforeseeable because of a hidden vulnerability in the plaintiff.  The amount of damages that is appropriate depends upon the characteristics and constitution of the victim.

C. Tortfeasor takes his victim as he finds him.  After injuring someone tortiously, the def can’t complain about the amount of damage caused being greater than expected b/c of a hidden vulnerability of the ptf.  
(1) Also applies to things other than physical traits of the ptf (income, property)

(2) Vosburg v. Putney (pg 454)

(a) School boy kicked a friend in the shin during class, which lamed him

(b) Jury said def could be liable for full extent of injury despite the unforeseeability

(3) Ptfs have a duty to mitigate damages, which somewhat shifts the responsibility for the magnitude of the damages in some cases to the ptf

ii. Kenton v. Hyatt Hotels Corp. (pg 455)

A. Skywalk collapsed in the lobby of the Hyatt hotel, injuring, among others, plaintiff (a law student now unable to return to school due to the injuries she sustained).

B. In determining compensatory damages, a jury is entitled to consider both economic (medical bills, lost earnings, repair costs) and non-economic (pain and suffering, depression, anxiety) losses.  This determination is highly discretionary and fact-specific, and entitled to great deference by the court.

iii. Compensatory Damages aim to make the victim whole, by fully compensating ptf for all harms associated with the tort.  Inversely, corrects justice by taking away whatever the tortfeasor gained from committing the tort. 
A. Some trials bifurcate issues of liability and damages if necessary to promote efficient and fair resolution

B. Trial judge should not second guess a jury’s compensatory damage award unless it shocks the conscience or is so out of line w/evidence that it’s a product of passion or prejudice

C. Most judges can gauge allegedly excessive awards by comparing with other awards given in similar cases

b. Punitive Damages

i. Stands apart from damages that compensate for lost wages, medical expenses, pain/suffering, lost quality of life

ii. Not available to all tort ptfs; only those who demonstrate they are victims of “aggravated” forms of mistreatment involving “malice, insult, oppression, wanton or willful violence”

iii. Criticisms:


A. Threaten vitality of economy

B. Allow undeserving ptfs and lawyers to extract windfalls form corporations

C. Improper importation of criminal law principles of retribution into civil tort law

iv. Benefits:

A. Deter and punish criminal conduct that would otherwise escape sanction by inducing tort ptfs to play the role of private attorneys general, recovering on behalf of the public interest

v. State Farm v. Campbell Guidelines to review punitive damage awards:

A. Reprehensibility of def’s conduct (physical harm is worse than economic, disregard of H&S, targeting vulnerable people)

B. Disparity/ratio between compensatory and punitive awards (no bright line, but single digit multipliers are more acceptable than double digit)

C. Comparison to punitive awards by other juries or civil penalties for similar conduct

vi. National By-Products Inc. v. Searcy House Moving Co. (pg 470)

A. Speeding appellant crashed into car in slow moving traffic, killing passengers and further causing their car to run into appellee trailer, which had caused the traffic jam.

B. An award of punitive damages is justified only where the evidence indicates that the defendant acted wantonly in causing the injury or with such a conscious indifference to the consequences that malice may be inferred.  Intent to cause the injury is not necessary, so long as defendant intended to act in such a way that the natural and probable consequence of his act was injury to the plaintiff.

vii. Mathias v. Accor Economy Lodging Inc. (pg 474)

A. Bed bugs in motel 6.  Risk was undeniably known

B. Punitive damages should be proportional to the wrongfulness of Defendant’s conduct (except where probability of detection is low or the crime is potentially lucrative), should provide notice to defendant as to the standards that will apply in determining them, and should be based on the defendant’s wrong, not his status.  Amount is necessarily arbitrary, and it is for the judiciary to determine an acceptable range, not point.

C. Potential purposes of punitive damages are as a civil alternative to criminal prosecution of minor crimes and limiting tortfeasor’s ability to profit from his crime.

viii. Rare—tend to be given for intentional wrongs (assault, battery, fraud, etc).  Can get in negligence if ptf establishes def’s unreasonable conduct demonstrates a “reckless indifference to the rights of others”.  Might require a higher standard of proof than “preponderance of the evidence” such as “clear and convincing evidence”

ix. Two forms of reckless conduct: (difference is level of cognizance of the risk)

A. Reckless disregard for others’ physical well-being (unreasonable conduct poses a grave danger of harm to others and he has reason to know of facts that would lead a reasonable man to realize the attendant dangers)
B. Deliberate indifference to others’ physical well-being (conscious choice of a course of action with knowledge of the serious danger to others involved)
x. Questions of whether employers should pay punitive damages via respondeat superior (they have to pay compensatory).  Some courts: only if managerial involvement.

2. Vicarious Liability

a. Claims brought against a company instead of/in addition to the individual tortfeasor—holding one person/entity responsible for tortious act of another acting on his or its behalf

i. Respondeat Superior—“master/employer” is subject to liability for tortious conduct committed by its “servant/employee” (when the tort arises out of employee acts undertaken within the scope [detour vs frolic] of employment)—somewhat of a strict liability standard
A. Different from direct liability which asserts that the employer acted wrongfully by failing to screen or supervise its employees, which brought about ptf’s injuries

B. RS theories

(1) “Forward-looking” deterrence rationale, assigning liability to the cheapest cost avoider of future similar accidents

(2) Attaching liability to the employer permits legal system to spread the cost of injuries to a large segment of the population

C. RS does not apply to independent contractors, but just employees (non-delegable duty doctrine)

b. Taber v. Maine (pg 488)

i. Drunk navy serviceman on liberty crashed into plaintiff’s (Navy construction worker) car while driving back to base after leaving to get a snack.  Plaintiff was enjoying a weekend off with his girlfriend.

ii. An employer is vicariously liable for the wrongful acts of its employees when the risk may be fairly regarded as typical of or broadly incidental to the enterprise taken by the employer – no longer needs to profit or further the interests of the employer.  

3. Joint Liability and Contribution

a. Concerns the allocation of responsibility and liability when two or more persons are adjudged legally responsible for an injury to the ptf

b. Rago v. Rogatnick (pg 500)

i. Baby born with severe mental retardation.  Obstetrician negligent prior to birth, and pediatrician negligently misdiagnosed and improperly treated after birth.  

ii. Joint and several liability is available when two tortfeasors are found to have (1) conspired together, (2) acted in concert, or (3) when the harm causes a single indivisible injury.  Allows the plaintiff to recover from any of the tortfeasors, and leaves it to them to apportion damages between themselves.

c. Contribution: def made to pay more than his share of liability jointly owed can bring a claim sounding in restitution called contribution.  Frees the ptf from having to collect from each def and leaves defs to settle accounts with each other.  
d. If one def is unreachable/insolvent, the remaining defs can bear his share under either a pro rata (50%, 33%, etc) or percentage-based scheme.

e. Bencivenga v. JJAMM Inc. (pg 508)

i. Plaintiff accused of pinching girl at club, gets beat up, bouncers don’t help.  Plaintiff sues club, unknown puncher, and unknown club staff.  Only club is present but wants damages to be apportioned among the three named defendants.

ii. The fault of a fictitious person may not be considered when apportioning negligence among parties to a lawsuit.  Policy reason: incentive for defendant to identify all defendants.  

Negligent Infliction of Emotional Distress (NIED)
1. Default rule:  No duty to avoid causing someone emotional distress

2. Two Caveats:

a. Liability for conduct that goes beyond carelessness to intentional IED

b. Can recover for emotional harm that is parasitic on a physical injury

3. Three Exceptions (when NIED is available):

a. Certain Special Relationships (mortician to deceased’s family)

b. Zone of Danger test: P located so that negligent act could have physically harmed him but didn’t

c. Bystander:  P was at scene of injury (spatial proximity), aware of what was happening (temporal proximity), and related to victim of physical injury (relational proximity)

4. Claim asserts that def committed the particular wrong of failing to be sufficiently vigilant of the ptf’s emotional well-being

a. Injury: emotional distress

b. Recovery: compensation for having suffered a physical effect if that injury was consequent to the emotional distress suffered b/c of the def’s failure to attend to his duty to be vigilant of her mental well-being

5. From No Injury to Zone of Danger

a. Wyman v. Leavitt (pg 681)

i. Defendant blasting rocks in an area adjacent to the Wyman’s home, Mrs. Wyman suffered anxiety as a result, fearing for her safety and that of her child.  

ii. Pain of mind aside and distinct from bodily suffering cannot be considered in estimating damages (no damages for Negligent Infliction of Emotional Distress)

b. Robb v. Pennsylvania RR Co (pg 682)

i. Rut in RR crossing prevented plaintiff from moving her car before a train hit it.  She was not physically injured, but the emotional distress kept her from nursing and from pursuing certain economic pursuits (horse breeding business and writing an article)

ii. A plaintiff is entitled to recover from fright caused by negligence within the immediate area of physical danger when this fright produces physical consequences such as would be elements of damage if a bodily injury had been suffered.

c. Consolidated Rail Corp. v. Gottshall (pg 686)

i. Two cases evaluating NIED claims under FELA.  1) Gottshall’s friend died due to heat and physical exertion on the job.  As a result of witnessing that death, Gottshall is suffering from PTSD and depression.  2) Carlisle suffered a nervous breakdown from increasingly stressful and poor working conditions as a train dispatcher.

ii. Affirms the zone of danger test, which limits recovery for emotional injury to those plaintiffs who sustain a physical impact as a result of a defendant’s negligent conduct, or who are placed in immediate risk of physical harm by that conduct.  Policy reasons as established through the common law (particularly deterring frivolous/fraudulent lawsuits and limiting the flood of litigation) are the only justifiable reasons for imposing special limits on NIED liability.

iii. Gottshall might meet the test, but Carlisle did not.

d. Under the Impact Rule, recovery for emotional disturbance was allowed if def made even minimal physical contact (inhalation of smoke).  Most courts now don’t allow trivial touchings to count as a predicate injury supporting an emotional distress compensation as parasitic damages.
6. Undertakings to be Vigilant of Another’s Emotional Well-Being

a. Mortician category
7. Beyond the Zone: Bystander Claims

a. Waube v. Warrington (pg 712)

i. Witnessing defendant run over and kill her daughter caused Plaintiff’s wife severe emotional distress resulting in her death.

ii. There can be no recovery for physical injuries sustained by one out of the range of ordinary physical peril as a result of the shock of witnessing another’s danger.  

b. Dillon v. Legg (pg 715)

i. Mother and sister witnessed decedent get run over.  Sister was closer, both suffered emotional distress.  Court holds that only sister has a potential claim since she may have feared for her own life.

ii. Factors in considering whether a duty of care exists to one who suffers a shock resulting in physical injury from witnessing the negligent harm caused to another: (1) Whether plaintiff was located near the scene of the accident as contrasted with one who was a distance away from it (2) whether the shock resulted from a direct emotional impact upon plaintiff from the sensory and contemporaneous observance of the accident, as contrasted with learning of the accident from others after its occurrence (3) Whether plaintiff and the victim were closely related as contrasted with an absence of any relationship or the presence of only a distance relationship.

c. Thing v. La Chusa (pg 723)

i. Mother did not directly witness her son being struck by a car, but experienced great emotional distress upon seeing him lying bloodied on the roadway, presumably dead, after being told of the accident.

ii. In the absence of physical injury or impact to the plaintiff himself, damages for emotional distress should be recoverable only if the plaintiff: (1) is closely related to the injury victim, (2) is present at the scene of the injury producing event at the time it occurs and is then aware that it is causing injury to the victim and, (3) as a result suffers emotional distress beyond that which would be anticipated in a disinterested witness.
Liability Without Fault: Strict Liability
1. Introduction: Strict liability applies to actors who choose to undertake certain sorts of activities that they could have chosen to avoid.  

a. Applies in 3 different settings:
i. Conduct that interferes with possession, use, or enjoyment of land or personal possessions

ii. Ultrahazardous activities, such as use of explosives or keeping of wild animals

iii. Manufacture, design, and sale of defective products by manufacturers and other commercial actors

b. Economic Rationales

i. Invokes similar precautions under the Hand formula as Negligence

A. If B < PL, actor will take precautions

B. If B > PL, actor will simply pay damages if harm arises

ii. Invokes potentially different consequences on behavior (Posner)

A. Ds can take precautions by either undertaking activity more carefully (Care Level), or not undertaking it at all or reducing extent to which they undertake it (Activity Level) 

(1) Courts evaluating Negligence claims focus on care level (activity level inquiry requires evaluation of cost to society, alternatives, etc), so if behavior was careful, costs fall disproportionately on victim.

B. By internalizing all costs on D, strict liability promotes incentives not only to undertake more care, but also less activity – could lead to optimal activity levels. 

C. May also lead to inefficiency, when P can avoid harm more cheaply but has no real incentive to do so

iii. Lowers administrative costs

iv. Overall number of claims may be lower or higher depending on whether or not it is worth it to D to take precautions 

c. Cases

i. Harvey v. Dunlop (pg 740)

A. Boy throws rock at girl while playing and blinds her

B. Reflects intuition that to find liability, there should be fault

ii. NY Central RR Co. v. White (pg 742)

A. NY workers comp act doesn’t require proof of negligence, D challenges on Harvey grounds, and constitutional grounds

B. Upholds strict liability in the work place:

(1) Internalizes costs on beneficiaries of labor (employers)

(2) Workers face difficulties proving fault, unjust to disadvantage them

(3) Scope of duty between employee/r is a legislative policy determination entitled to deference

(4) Employers are likely the lowest cost avoiders

2. Property Torts 

a. Trespass to Land: Prima Facie Case

i. Tangible invasion (by actor himself or by other persons, animals, devices, or substances for which actor is responsible) of property possessed by another.  Immaterial whether the actor took care to prevent it—only matters whether actor set out to make contact with the property and whether he did in fact make contact.
ii. Vincent v. Lake Erie Transp. Co. (pg 765)

A. Dock owner suing to recover for damages suffered to his dock by Ds action in keeping their ship tied to dock during storm

B. D behaved reasonably and prudently, but is still liable for damages.

(1) One view:  plain trespass case, reasonableness irrelevant

(2) More traditional view:  reflects the incomplete (not absolute) privilege/defense of necessity – right to trespass when necessary, qualified by need to pay damages.

(3) Voluntarily made use of another’s property to save his own

(4) Public necessity stronger defense than private necessity (complete, versus incomplete, privilege)

C. Ploof v. Putnam – employee unmoored boat so family fell in lake.  
D. Resulting Principle from Vincent: private necessity supplies an incomplete privilege to commit trespass.  Public necessity yields complete privilege (use/destroy property to avert a greater harm to the public = no sanction).
b. Consent (With Notes on Other Defenses)

i. Copeland v. Hubbard Broadcasting Inc (pg 773)
A. Vet student was actually a reporter; filmed and aired inside of patient’s home

B. Scope of consent is a factual determination that may be spatially, temporally, or purposively restricted.  

(1) Express or implied

(2) Knowingly and voluntarily given

C. Mistaken belief of consent is not a defense

ii. Other privileges:

A. Entry incidental to use of public highway/navigable stream

B. Entry to reclaim goods

C. Entry to abate a private nuisance

D. Entry to effect an arrest or otherwise prevent crimes

c. Nuisance

i. Tortious noninvasive interferences with use/enjoyment of property 

A. Continuing interference

B. Nature of interference, not necessarily conduct, must be unreasonableness (not strict liability)

ii. Sturges v. Bridgman (pg 778)

A. Noise from confectioner’s property interfering with physician’s use of his consulting room

iii. Boomer v. Atlantic Cement Co. (pg 792)

A. Air pollution from cement factory requires payment of damages (liability rule) but not an injunction (property rule – inadvisable when class of parties is large).

iv. Coasean Theory – nuisance as reciprocal harm; reciprocal activities raise externalities, need to figure out how to avoid conflict at lowest overall cost.  Allocate property rights (taking account of transaction costs) to the highest value user.  Law should enable consensual transactions that will permit resources to migrate to their most efficient uses.

3. Ultrahazardous Activities

a. Rylands v. Fletcher (pg 798)

i. D negligently constructs reservoir, which bursts into abandoned coal mine and floods Ps mine on Ps land

ii. Two standards reflected in case:

A. Blackburn-Cranworth formulation: If D brings something onto the land for his own use that may cause damage if it escapes, and it does escape, there is strict liability

B. Lord Cairns formulation: distinction between the natural and non-natural uses of the land.  D is strictly liable for activities that are not natural uses of land.

iii. Justifications for Strict Liability:

A. Reciprocity

B. Deterrence 

C. Costly to administer under negligence (difficulties in proof)

D. Common sense – D harms P while minding his affairs.  D exclusive cause of harm.

b. Klein v. Pyrodyne Corp. (pg 800)
i. Facts:  Ps injured at a 4th of July fireworks display. Strict Liability 

ii. Common law principle for determining what constitutes an abnormally dangerous activity embodied in 2nd Restatement: 

(1) How dangerous is this activity?

(a) Existence of a high degree of risk of some harm to the person, land, or chattels of others

(b) Likelihood that the harm that results from it will be great

(c) Inability to eliminate the risk by the exercise of reasonable care

(2) How common is this risk?

(a) Extent to which the activity is not a matter of common usage

(b) Inappropriateness of the activity to the place where it is carried on

(3) Cost-benefit balancing (value vs. danger to community)

B. Not necessary for each factor to be present

C. 3rd Restatement assimilates 6-factor test into 2:

(1) Does the activity create a significant, highly foreseeable risk?

(2) Is the activity of common usage?

iii. Factual and proximate cause, as well as injury, still have to be proved

iv. Potential Defenses – comparative fault, express assumption of risk

c. 9/11 Module

i. Airline’s responsibility to survivors and family members commences immediately after the crash 

A. Aviation Disaster Family Assistance Act (1996)

(1) Notification and support to families

(2) Counseling, emotional care, health care, child care, food, shelter

(3) Toll free number for info

B. Nearly always involve multiple defendants (carrier, manufacturer, control tower personnel, airport and air field operators); no contributory negligence on the part of passengers 

(1) P must establish duty, breach, and proximate cause

(2) Defense can include intervening or superseding cause (1983 Korea Air Lines disaster shot sown over Soviet territory)

(3) Res Ipsa Loquitor – P must establish that accident couldn’t have occurred without negligence, and that D was only potential source of the negligence.  Shifts burden to D.  Difficult since 3rd parties generally exercise significant control over aircraft.

(4) Location of accident – can determine damages, choice of law

C. Most meritorious cases settle

ii. 9-11 and duty

A. Alternative to litigation – Air Transportation Safety and System Stabilization Act of 2001

B. Apprx 70 injured/reps and 10 properties lawsuits against airline, airport security companies, airport operators, airplane manufacturer, and operators and owners of WTC – each had duty 

C. 3 motions to dismiss remained:

(1) airlines/airport security

(a) allege no duty to ground victims

(b) Yes duty, unlimited liability not principled basis of distinction for generally recognized duty to ground victims by airlines.  Class is large but not indefinite.

(c) Best able to prevent risk

(d) Would not expand channels of liability

(2) WTC

(a) Claim superseding cause breaking chain of proximate causation

(b) Duty to create and implement adequate fire safety measures

(c) No need to be aware of a specific hazard – just risk of serious fires in building & goal of terrorist attack

(3) Boeing

(a) Assert no duty to ground victims or passengers

(b) Assert no proximate cause

(4) “Courts traditionally “fix the duty point by balancing factors, including the reasonable expectations of parties and society generally, the proliferation of claims, the likelihood of unlimited or insurer-like liability, disproportionate risk and reparation allocation, and public policies affecting the expansion or limitation of new channels of liability.”
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